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 1.  TIME: 8:30 CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NATIONSTAR MORTGAGE, LLC, FIRST TENNESSEE BANK, N.A. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant First Tennessee Bank, 
N.A., formerly known as First Horizon Home Loan Corporation, and by defendant Nationstar 
Mortgage LLC.  The demurrer is sustained with leave to amend, as to all causes of action 
stated against these defendants.  Plaintiffs shall file any further amended complaint on or before 
June 28, 2018. 
 
 Preliminary Matters.  Defendants’ request for judicial notice is granted.  The Court 
has not considered plaintiffs’ sur-reply, which was filed without leave of court on May 21; 
the governing statute does not authorize the filing of a sur-reply.  (Code Civ. Proc., § 1005.) 
 
 The Statute of Limitations.  Defendants’ demurrer is sustained with leave to amend 
as to all causes of action, insofar as it is based on the statute of limitations.  In March 2007, 
plaintiffs signed deeds of trust that unambiguously covered “Lots 1 to 18 …”  (Defendants’ RJN, 
Exhibits 2-5.)  Absent extraordinary circumstances that are not as yet alleged, plaintiffs must be 
deemed to have had actual notice of the alleged error in the property descriptions.  (See, Alfaro 
v. Community Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 
1356, 1393 [“[t]he grant deeds provided actual notice of the deed restriction”].) 
 
 The Court notes that plaintiffs have failed to allege facts indicating when defendants’ 
alleged misconduct first caused plaintiffs harm.  Accordingly, in determining when plaintiffs’ 
causes of action accrued, the Court has applied the basic rule that “[a] cause of action invariably 
accrues when there is a remedy available.”  (Waxman v. Citizens Nat'l Trust & Sav. Bank (1954) 
123 Cal.App.2d 145, 149.)  Plaintiffs would at least have had the right to seek reformation of the 
deeds of trust as of the dates the deeds of trust were recorded in March 2007, even if no 
substantial damages accrued until some later date.  Accordingly, the viability of plaintiffs’ causes 
of action would appear to depend on plaintiffs’ ability to adequately plead delayed discovery. 
 
 5th C/A (Slander of Title).  Plaintiffs allege that defendants “acted maliciously” in 
recording deeds of trust with an incorrect property description.  (Complaint, ¶ 67.)  The Court 
finds that this conclusory allegation is not sufficient to defeat the common interest privilege.  
(Civ. Code, § 47, subd. (c).  See, Schep v. Capital One, N.A. (2017) 12 Cal.App.5th 1331, 1337 
[demurrer to slander of title cause of action properly sustained]; Lesperance v. North American 
Aviation, Inc. (1963) 217 Cal.App.2d 336, 341-342 [conclusory allegation of malice not sufficient 
to defeat the privilege].) 
 
 6th C/A (Reformation).  While the Sixth Cause of Action is labeled rescission, 
the allegations within the cause of action make clear that plaintiffs are really seeking a remedy 
more in the nature of reformation.  (See generally, Civ. Code, § 3399; Bailard v. Marden (1951) 
36 Cal.2d 703, 708-709.)  Plaintiffs offer no allegations suggesting that they are actually trying 
to rescind the entire 2007 refinancing transaction; they do not allege notice of rescission, 
an offer to return the benefits of the transaction, etc. 
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 In their opposition memorandum, plaintiffs have failed to articulate what remains of their 
cause of action for reformation following defendants’ voluntary recordation of deeds of partial 
reconveyance.  (Defendants’ RJN, Exhs. 6-9.)  Plaintiffs argue that they may still seek monetary 
damages, but the claim for damages in this Sixth Cause of Action for reformation is identical to 
the claim for damages in the Fifth Cause of Action for slander of title.  In any further amended 
complaint, plaintiffs shall allege facts showing why this reformation cause of action has not been 
mooted by the deeds of partial reconveyance, given that monetary relief is still available for 
slander of title. 
 
 7th C/A (Quiet Title).  The same analysis set forth above in the Court’s ruling on the 
Sixth Cause of Action would appear to apply with equal forth to the Seventh Cause of Action for 
quiet title.  Given that defendants have voluntarily relinquished the adverse claim to plaintiffs’ 
title that is the subject of this cause of action, the remedy of quiet title would seem to be 
unnecessary.  In any further amended complaint, plaintiffs shall allege facts showing why this 
cause of action has not been mooted by the deeds of partial reconveyance. 

 

 

2.  TIME: 8:30 CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FIRST AMERICAN TITLE COMPANY, TISHA MORRIS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendants First American 
Title Company and Tisha Morris.  The demurrer is sustained with leave to amend, as to 
all causes of action stated against these defendants.  Plaintiffs shall file any further amended 
complaint on or before June 28, 2018. 
 
 Preliminary Matters.  Defendants’ request for judicial notice is granted.  The Court 
has not considered plaintiffs’ sur-reply, which was filed without leave of court on May 21; 
the governing statute does not authorize the filing of a sur-reply.  (Code Civ. Proc., § 1005.) 
 
 The Special Demurrer.  Plaintiffs’ claim is based primarily on defendants’ alleged 
negligence in drafting the subject deeds of trust.  However, the Complaint includes scattered, 
cryptic references to an “oral agreement” to provide an unspecified amount of “title insurance.”  
(See, e.g., Complaint, ¶ 38 and ¶ 45.)  The terms of the “oral agreement” are not alleged.  
 

The Court finds these allegations “unintelligible,” within the meaning of the special 
demurrer statute.  (Code Civ. Proc., § 430.10, subd. (f).)  In any amended complaint, plaintiffs 
shall state any causes of action based on the failure to provide title insurance separately from 
the causes of action based on defendants’ alleged negligence in drafting the subject deeds of 
trust.  Plaintiffs shall allege the terms of the oral agreement in reasonable detail, and shall allege 
facts showing why they did not discover the failure to provide title insurance promptly after the 
March 2007 refinancing was finalized. 
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 The Statute of Limitations.  Defendants’ demurrer is sustained with leave to amend 
as to all causes of action, insofar as it is based on the statute of limitations.  The analysis set 
forth in the Court’s ruling on the companion demurrer, brought by defendants First Tennessee 
and Nationstar Mortgage, applies with equal force to this demurrer.  (See, Alfaro v. Community 
Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1393 
[“[t]he grant deeds provided actual notice of the deed restriction”].) 

 
Privilege.  Plaintiffs have failed to cite case law holding that the common interest 

privilege is inapplicable to the tort causes of actions stated against defendants.  (See, Kachlon 
v. Markowitz (2008) 168 Cal.App.4th 316, 336 [“the privileges apply to all torts except malicious 
prosecution”].)  Further, even plaintiffs’ conclusory allegation that defendants “acted maliciously” 
refers only to the entity defendants, and not to individual defendant Tisha Morris.  (Complaint, 
¶ 67.)  Accordingly, the analysis of privilege set forth in the Court’s ruling on the companion 
demurrer, brought by defendants First Tennessee and Nationstar Mortgage, applies with equal 
force to plaintiffs’ tort causes of action against defendants First American and Morris.  This 
aspect of the Court’s ruling does not apply to the Third Cause of Action for breach of contract. 

 
Defendant Morris.  Defendants argue that defendant Morris can face no liability 

because she was acting as the agent of defendant First American.  This argument is only 
partially correct. 

 
The special rule plaintiff cites “applies to cases involving failure to procure insurance 

coverage as requested or agreed upon.”  (McNeill v. State Farm Life Ins. Co. (2004) 116 
Cal.App.4th 597, 603.)  Accordingly, insofar as plaintiffs are attempting to state a cause of 
action based on the failure to obtain title insurance, plaintiffs may only name defendant 
First American. 

 
The analysis is different with regard to the allegations concerning defendant Morris’s 

negligent drafting of the deeds of trust.  Here, the general rule applies: agents are responsible 
for their own torts.  (Civ. Code, § 2343; Fleet v. Bank of America N.A. (2014) 229 Cal.App.4th 
1403, 1411-12.) 

 
 4th C/A (Bad Faith).  The Fourth Cause of Action is unintelligible.  (Code Civ. Proc., 
§ 430.10, subd. (f).)  Plaintiffs appear to be pursuing a tort cause of action for insurance 
bad faith against defendant First American, even though (1) plaintiffs do not allege that 
First American itself issued a policy of title insurance, and (2) plaintiffs do not allege that they 
are named beneficiaries in any policy of title insurance that was issued by any insurer.  Further, 
the allegations of this cause of action are inconsistent with plaintiffs’ earlier allegation that 
First American breached its fiduciary duties “by failing to provide a policy of title insurance.”  
(FAC, ¶ 38.) 
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3.  TIME: 8:30 CASE#: MSC17-01761 
CASE NAME: GUZMAN VS. DISCOVERY BUILDERS 
HEARING ON MOTION /FOR LEAVE TO FILE 1ST AMENDMENT TO ADD NEW PLAINTIFFS 
FILED BY PAUL GUZMAN 
* TENTATIVE RULING: * 
 
The motion is granted.  Sufficient grounds are stated and there is no opposition. 

 

  

4.  TIME: 8:30 CASE#: MSL17-01362 
CASE NAME: CAVALRY VS. YIP 
HEARING ON MOTION TO COMPEL ARBITRATION AND DISMISS 
FILED BY RYAN YIP 
* TENTATIVE RULING: * 
 
Motion to compel arbitration is granted.  Sufficient grounds (and the appropriate contractual 
provision) are shown, and there is no opposition. 

 

 

 


